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1. The Duty to Cooperate (‘DtC’) process has caused a fundamental 

misdirection of the Rugby Borough Local Plan.  It has also led to mandatory 
processes, such as meeting obligations on sustainability appraisal and public 
consultation, to be short-cut or omitted. As the issues of Duty to Cooperate 
and legal compliance have become entwined in Coventry and Warwickshire, 
Issues 1a and 1b are addressed together here. 
  

2. The main outcome of the Council’s engagement with other local authorities in 
Coventry and Warwickshire is development of the Memoranda of 
Understanding (‘MoUs’).  The Housing MoU was introduced in September 
2015 and the Employment MoU in July 2016 (see LP05 section 3.7 and 
Appendix 1 and Appendix 2).    Even though they fail to take into account all 
necessary strategic matters, the MoUs dominated the later stages of local 
plan development. 

Duty to Cooperate caused Misdirection of Rugby’s Plan 
3. The process of allocating Coventry’s claimed unmet needs across 

neighbouring local authorities took place without any public consultation on 
either the allocation methodology or the outcome.  The Housing MoU focuses 
on economic factors with little or no consideration for either environmental 
impacts or strategic constraints such as Green Belt.  The process of allocating 
sub-regional employment sites was similarly biased towards economic 
considerations with insufficient consideration of environmental impacts and 
strategic constraints (see, for example, LP05 Appendix 2 paragraph 4.2.4).  
This approach is contrary to the National Planning Policy Framework (NPPF 
paragraphs 7-8) which requires that “economic, social and environmental 
gains should be sought jointly and simultaneously through the planning 
system. The planning system should play an active role in guiding 
development to sustainable solutions.”   
 

4. There is no evidence that Rugby properly considered the alternative of not 
meeting the claimed unmet needs in full because of environmental impact and 
strategic policies of constraint.  The national Planning Practice Guidance 
(PPG Paragraph: 021 Reference ID: 9-021-20140410 with my added 
emphasis) specifies: “The duty to cooperate is not a duty to agree and local 
planning authorities are not obliged to accept the unmet needs of other 
planning authorities if they have robust evidence that this would be 
inconsistent with the policies set out in the National Planning Policy 
Framework, for example policies on Green Belt, or other environmental 
constraints.”    
 

5. Contrary to Government guidance, the Duty to Cooperate process drove 
councils to agree in full to Coventry’s claimed needs regardless of strategic 
constraints such Green Belt policy.  The misdirection is confirmed by the 
erroneous assertion (LP05 Appendix 1 paragraph 28 with my added 
emphasis): “The Duty to Cooperate means that resolving HMA’s housing 
need in full is essential to enable each Local Plan to progress.”  This is 
contrary to Government policy.  It goes on (paragraph 29) to directly link this 
misrepresentation with housing and employment development in the Green 
Belt.  Its analysis of the effect of this development in the Green Belt focuses 

Page 1  January 2018 
 



Rugby Borough Plan Examination 
AJY Submission on Matter 1 

 
on economic aspects without proper regard to environmental impact or 
damage to the strategic purposes of the Green Belt.   
 

6. There is no evidence that the MoUs properly take into account policies that 
indicate development should be restricted (NPPF paragraph 14 and footnote 
9): they discount the strategic constraint of the Green Belt.  This is not 
consistent with national policy: local plans should assess all reasonable 
alternatives (NPPF paragraph 152 and PPG Paragraph: 018 Reference ID: 
11-018-20140306) to avoid significant adverse environmental impacts.  
Although the DtC process redistributed development across the whole sub-
region, there is no evidence of assessment of reasonable alternatives across 
the whole sub-region.   
 

7. This fundamental misdirection – claiming it was essential to meet claimed 
need in full in order for a Local Plan to be sound - was first implemented in 
Rugby’s Preferred Options in December 2015.  This version of the plan 
increased the housing allocation in order to meet Coventry’s claimed needs 
and stated (P15 of Preferred Options) that the need to meet the HMA in full is 
an exceptional circumstance that could justify Green Belt release.  Through 
this statement, Rugby Borough Council has misled the public.  The 
fundamentally flawed MoU process has led directly to the persistent claim that 
Green Belt release is justified.  The resultant plan is unjustified and unsound. 

No Evidence of Sustainability Appraisal across whole Sub-Region 
8. There is no evidence of thorough sustainability appraisal (‘SA’) at the sub-

regional level as a whole to enable alternative allocations across local 
authorities to be assessed and optimised for sustainability.  Rugby determined 
the scope of its SA process (see LP03 section 2.3 onwards) before the 
existence of MoUs and focuses on impact within the Borough. Explanation of 
the Housing MoU claims (LP05 Appendix 1 paragraph 11 with my added 
emphasis) that a “simple sustainability appraisal was undertaken” on options 
but nothing was published and there is no evidence of the methodology, 
depth, alternatives considered or results of this ‘simple appraisal’.  In 
particular, there is no evidence that reasonable alternatives were evaluated 
properly or that measures to avoid or reduce environmental impact were 
identified and evaluated.  Therefore there is no assurance that the outcome 
for the sub-region as a whole is as sustainable as could have been achieved. 
 

9. National policy is that “Sustainability appraisal ensures that potential 
environmental effects are given full consideration alongside social and 
economic issues.” (PPG 001 Reference ID: 11-001-20140306).  The MoUs 
allocate development demands across the sub-region as a whole so 
sustainability appraisal must be at the sub-regional level as a whole. 
Sustainability appraisal within a local authority does not adequately meet this 
need.  The MoUs fail to comply with national policy and have not given the 
necessary full consideration to environmental effects.  Adoption of these 
MoUs at a late stage of Rugby’s plan development fundamentally changed 
the emerging plan and should have caused the scope of SA to be re-
evaluated.  Failure to do this makes Rugby’s plan, with its commitment to 
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meet in full the demands of the MoUs regardless of environmental impact, 
non-compliant with national policy. 
 

10. To illustrate the importance of this issue, Rugby’s SA Objectives (LP03 Table 
2.2) include the objective to promote the regeneration of urban areas.  
However, its proposal to increase housing on green field (and Green Belt) 
sites in order to meet in full the claimed shortfall would undermine urban 
regeneration within neighbouring urban areas such as Nuneaton as well as 
in Rugby itself.  Rugby’s SA concludes (LP03 paragraph 6.76) that its plan 
would have a minor positive effect on the objective to promote the 
regeneration of urban areas.  Without any evidence of analysis of the effect of 
Rugby’s proposed plan on regeneration of neighbouring urban areas, this 
conclusion is invalid.  The DtC process is clearly flawed without an adequate 
SA process across the whole area covered by the MoUs. 
 

11. As confirmed in Rugby’s SA (LP03 paragraph 3.3-3.4), Strategic 
Environmental Assessment regulations require that the SA analyses links with 
other relevant plans, policies and programmes.  The Strategic Environmental 
Directive specifies1 that Strategic Environmental Assessment is mandatory: 
 

 For plans and programmes which are prepared for … town & country 
planning or land use and which set the framework for future 
development consent of projects listed in the EIA Directive; 

 An environmental assessment must be carried out for plans and 
programmes which are likely to have significant environmental 
effects.  Screening must be carried out to determine whether 
plans/programmes are likely to have significant environmental effects 
and the results must be made public. 

 
12. When the DtC process asserted that (LP05 Appendix 1 paragraph 28) “The 

Duty to Cooperate means that resolving HMA’s housing need in full is 
essential to enable each Local Plan to progress”, it set the framework for 
land-use across Coventry and Warwickshire.  Cross-council allocations on 
housing and employment have significant environmental effects but no SA 
screening results have been made public.  The MoUs set the framework for 
future development but do not meet the requirements of the SEA Directive, 
making the process defective and the proposed Local Plan unsound. 

Lack of Consultation on Reasonable Alternatives across Sub-Region 
13. Rugby’s Statement of Community Involvement (LP25 section 2.2.6) states its 

SA/SEA process “will enable changes to be made in the light of the predicted 
impacts before the document is finalised” and that it will consult the local 
community on sustainability appraisals. The MoUs set the framework for 
development in Rugby but there was no consultation before those decisions 
were finalised and agreed by Rugby Borough Council.  The Council’s 
evidence on Duty to Cooperate (LP05) states that there was a sustainability 

 
1 As confirmed in paragraphs 2.7-2.15 in the Government’s Practical Guide to the SEA Directive found at 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/7657/practicalguidesea.pdf  
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appraisal of the MoUs but it has failed to consult the public on this.  The Plan 
therefore fails to comply with the Statement of Community Involvement. 
 

14. Lack of public consultation during the development of the MoUs is also 
contrary to the SEA Directive which requires that the public must be given an 
early and effective opportunity to express their opinion on the draft plan or 
programme and the accompanying environmental report before the adoption 
of the plan or programme.  For example, the Employment MoU appeared in 
July 2016, after the public consultation on Preferred Options had closed.  The 
Preferred Option of December 2015 stated2 that sufficient employment land 
was available in the urban area but some extra allocation was proposed for 
flexibility and provision of small-scale units.  This allocation included 14.5 
hectares for employment in the South-West Rugby proposal.  The Publication 
Draft increased the employment land allocation in the South-West Rugby 
proposal to 35 hectares, more than double the size.   After that very significant 
change, consultation was constrained to the question of ‘soundness’.  The 
result is that no effective public consultation took place on the impact of the 
MoU at a time when the plan should have been open to substantive change.  
The public was informed that only issues of soundness would be considered 
in consultations after the MoUs introduced significant extra land take. 
 

15. The way in which the MOUs were drawn up deprived the public of its right to 
participate in environmental decision making “at an early stage when all 
options are open”.  This right is protected by the UN Aarhus Convention3.  
The MoU process subverted the rigorous planning process, overriding other 
obligations such as proper public consultation, rigorous sustainability 
assessment and protection of the Green Belt. 

Necessary Actions 
16. Proposed modifications (LP54a) do not address these issues.  Necessary 

changes to address these serious issues could not be considered as minor. 
 

17. If reallocations between local authorities are justifiable, there must be a sub-
region-wide sustainability assessment so that MoUs properly take into 
account the relative environmental impact of reasonable alternatives. 
Comprehensive Brownfield Land registers must be taken properly into 
account across the sub-region. Alternatives must take fully into account 
strategic constraints such as the Green Belt and include the reasonable 
alternative of not meeting claimed need in full.  The MoU process must be 
transparent including public consultation on the sub-region-wide sustainability 
assessment, the re-allocation methodology, alternatives considered and 
proposed reallocation calculations; this consultation must take place at a time 
when the plan is open to substantive change.  The current plan is unsound 
and should not be adopted until these actions have been completed 
satisfactorily. 

 

 
2 Page 24 in Local Plan Preferred Option at https://www.rugby.gov.uk/downloads/file/974/local_plan_-
_preferred_options_december_2015  
3 http://www.unece.org/env/pp/welcome.html  
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